STATE OF FLORI DA

Dl VI SI ON OF ADM NI STRATI VE HEARI NGS

DUVAL COUNTY SCHOOL BOARD,
Petitioner,

VS. Case No. 02-3094

CLEVELAND F. W LLIAMS, JR

Respondent .
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RECOVMENDED ORDER

This case was heard pursuant to notice on Cctober 10
and 11, 2002, by Stephen F. Dean, Adm nistrative Law Judge of
the Division of Admi nistrative Hearings, in Jacksonville,

Fl ori da.

APPEARANCES

For Petitioner: Mchael B. Wedner, Esquire
Cty of Jacksonville
117 West Duval Street, Suite 480
Jacksonville, Florida 32302

For Respondent: David A Hertz, Esquire
Duval Teachers United
1601 Atlantic Boul evard
Jacksonville, Florida 32207

STATEMENT OF THE | SSUE

Whet her the Duval County School Board (Board) nay term nate
Respondent, Cleveland F. Wlliam Jr.'s, enploynent as a teacher
based upon i nconpetence under the Duval Country Teachers Tenure

Act (the Act). This issue is dependent upon whether the Board



showed Respondent to be inconpetent and whet her the Board
conplied with the procedural requirenents of the Act.

PRELI M NARY STATEMENT

The record reflects that the initial charge agai nst
Respondent was dated May 8, 2002. Respondent was charged with
pr of essi onal i nconpetence under subsection (e) of Section 4 of
the Act. The charging docunent recites that Respondent received
unsati sfactory eval uations for the 2000-2001 and 2001-2002
school years. Respondent taught 6th grade science at Fort
Caroline Mddle School during the 2000-2001 school year. He
taught 7th grade science at Joseph A Stilwell M ddle School
(Stilwell) during the 201-2002 school year. Respondent
requested a hearing on May 17, 2002, and the Board forwarded the
case to the Division of Adm nistrative Hearings on August 5,
2002, to conduct a formal hearing pursuant to contract and
pursuant to the provisions of Chapter 120, Florida Statutes. On
August 27, 2002, the case was set for hearing on Cctober 10 and
11, 2002, and was heard as noti ced.

The chargi ng docunent all eges that Respondent is
i nconpetent, having been evaluated for two years in succession
as an unsatisfactory teacher and should be term nated from
enpl oynent. Respondent concedes, based upon his post-hearing
brief, that he was | ess than satisfactory during the 2000- 2001

school year, but asserts that with regard to the 2001-2002



school year, the Board failed to neet its obligations under
subpar agraphs (1) and (3) by not giving Respondent a clear and
detail ed statenent of the specific reasons upon which the claim
of inconpetency is based and not affording Respondent the
opportunity of specific in-service training to correct his
al | eged defi ci enci es.

Petitioner presented the testinony of Kathy Kassees, the
princi pal at Fort Caroline Mddle School; D anne Rahn,
i nstructor, design coach, and professional devel opnent
facilitator at Stilwell; Lisa Dunn, cadre representative;
Margarita Arroya science teacher and departnent head at
Stillwell; Darrell Perry, house adm nistrator (assistant
principal) at Stilwell; and Frank Marjenhoff, principal at
Stillwell. Respondent presented the testinony of Camlle
Her nandez, an interpreter for a deaf student in one of
Respondent's classes at Stillwell, and Jamal Gazal eh, who
co-taught an inclusion class with M. Wllians at Stillwell.
Petitioner prepared a binder containing 33 exhibits of which 1
t hrough 11, 11A, 12 through 15, 17 through 21, 23 through 30,
32 and 33 were received into evidence. Respondent entered no
exhibits into evidence. The two-volunme transcript was filed on
Oct ober 31, 2002.

Both parties filed post-hearing briefs containing findings

of fact that were read and consi der ed.



FI NDI NGS OF FACT

1. Respondent was first assigned to Fort Caroline Mddle
School during the academ c year 2000-2001 to teach 6th grade
science. Kathy Kassees was the principal at Fort Caroline
M ddl e School during that school year. Respondent's brother was
extrenely ill and died during the school year. Respondent's
performance eval uation for that school year was less than
satisfactory. See Exhibit 2, 2000-2001 Perfornmance Eval uation

2. Respondent concedes that his performance in 2000- 2001
was | ess than satisfactory. See paragraph 56 of Respondent's
Post - hearing Bri ef.

3. \Wen a tenured teacher in the Duval Gounty system has a
performance eval uation of |ess than satisfactory, the teacher
may el ect to transfer to another school, and Respondent
exerci sed that option for the school year 2001-2002. Respondent
was noved to Stillwell where he was assigned to teach 7th grade
science. In addition, he was assigned for the first tine to
teach inclusion classes.

4. Inclusion classes are made up of students who are
exceptional education students who may have vari ous
exceptionalities. These exceptionalities may include
disabilities such as deafness, enotional and behavi oral

probl ens, and devel opnental disabilities. Behavioral problens



may i ncl ude students diagnosed with attention deficit disorder
and hyperactivity.

5. Stillwell utilizes a program of instruction called the
Anmerica's Choice Plan (ACP). The ACP is a conprehensive
educati onal program which covers all aspects of instruction,
organi zation of the classroom and display of student materials
in the classroom ACP has its own vocabulary of terns to
describe activities and things. For exanple, "artifacts" refers
to student work and other materials posted in the classroom It
is expected that "artifacts" will be posted and changed
periodically. Wekly neetings to discuss the systemare called
"Tendi ng the Garden" neetings. ACP had been used at Stillwell
previously and the returning faculty were famliar with it.
Respondent had never worked with ACP before.

6. M. Kassees had prepared a Success Plan for Respondent
after he received his unsatisfactory evaluation to help him
i nprove his deficiencies. Respondent took this plan with himto
Stillwell, but the plan did not address ACP or inclusion
cl asses.

7. M. Marjenhoff, the principal at Stillwell, met with
Respondent and di scussed Marjenhoff's expectation of Respondent.
They did not discuss any special requirenents or changes

necessitated by ACP or inclusion classes.



8. Petitioner was unable to establish that it had prepared
and delivered a new Success Plan to Petitioner at Stillwell.
After his poor evaluation in February of 2002, Respondent asked
M. Marjenhoff for a copy of the Success Plan and one was
produced whi ch was signed by M. Marjenhoff and dated August 6,
2001, and by Respondent on March 27, 2002. See Exhibit 13.

9. Respondent did attend various ACP, "Tendi ng the Garden"
i n-service educational classes presented by D anne Rahn; U ban
Systemic Initiative (USI) sem nars presented by Rose Curry; and
cl asses presented by his department head, Margarita Arroyo. His
attendance and punctuality at these nmeetings was on par with his
peers.

10. The first indication of evaluative inspections cane in
a Novenber 28, 2001, nenp to Respondent from Marjenhoff stating
that D anne Dunn, a cadre nmenber, would be contacting hi mabout
setting up a classroomvisit. She did not conduct a visit until
January 28, 2002. See Exhibit 11 and attachnents.

11. The annual evaluation of faculty occurs in February.

12. Petitioner concedes that other than the cadre work by
Dunn and sone instruction on USI by Curry, little was done by
way of individualized in-service training to address
Respondent' s shortcom ngs. Respondent was not afforded much in

the way of unique, individualized oral counseling or critiques



of his performance during the first part of the school year.
See paragraphs 21 and 22 of Petitioner's Post-hearing Brief.

13. Areviewof Curry's visits reflects she net with
Respondent approxi mately once each nonth for a rough average of
an hour, with the exception of the first neeting which was four
hours. Curry's | ogs do not reflect the corrective actions taken
with regard to Respondent's teaching. This hardly constitutes
an accelerated effort to inprove Respondents performance. See
Exhi bit 21.

14. The dates of the various class visits and eval uations
by Marjenhoff are in February and March. See Exhibits 12, 18
and 19.

15. A review of the records of the in-class visits and
commentari es by the observers reveal that too many genera
recommendati ons were made rather than specific, concrete changes
to inplenment. For exanple, Darrell Perry visited Respondent's
class and was concerned about its physical organization, i.e.,
where the television was | ocated, the direction in which the
seats were oriented, and where Respondent's desks was | ocat ed.
This was witten up in March, which was late in the year to
rai se these i ssues, and Perry did not suggest or volunteer to
hel p Respondent alter the roomto neet Perry's expectations.

Al so see Exhibit 11 and attachnents. In sum there was too nuch



jargon and too little performance-oriented, hands-on correction
of Respondent.

16. Menoranda relating to Respondent's performance al
seemto be dated after January 2002. See Exhibits 16 and 17.

17. The corrections that were nade cane too |late to have a
meani ngful inpact upon the inprovenent of Respondent's teaching
per f ormance.

CONCLUSI ONS OF LAW

18. This Oder is entered pursuant to the contract between
Duval County School Board and the Division of Adm nistrative
Hearings, which is authorized by Chapter 120, Florida Statutes.

19. \Whether M. WIllianms may be term nated by the Board
for professional inconpetence is determ ned under the provisions
of the Duval County Teacher Tenure Act. A copy of the Act was
made avail able as an exhibit in a prior case, and it was not
necessary to provide a second copy of the Act.

20. Section 4(e)(3) of the Act states in pertinent part:

That prior to the institution of proceedi ngs
as hereinafter provided, a period of one
year shall el apse during which such teacher
shall be afforded the opportunity of
specific in-service training to correct the
al | eged deficiencies .
21. The burden of proof is on Petitioner to show that the

teacher was inconpetent and that Petitioner conplied with the

terms of the Act.



22. Wth regard to Respondent's initial unsatisfactory
eval uation, it is clear fromthe record that Respondent does not
contest the validity of that evaluation. Respondent's position
is that the Board did not afford himthe opportunity of specific
in-service training to correct his alleged deficiencies. In
addition, the facts reveal there are sone added factors which
reflect that Respondent's teaching assi gnnent was nmade nore
difficult by assigning himinclusion classes w thout proper
prior training, and by introducing himinto a new school with a
relatively new and different system ACP, with which he was not
famliar and in which he did not receive conpensatory training.

23. There is a conflict in the testinony regarding the
preparation of a Success Plan for Respondent at Stillwell. |
find that the Board did not prove it prepared a Success Pl an
prior to Christmas 2001. The best evidence indicates a Success
Pl an was generated around the first part of 2002.

24. For reasons that are unclear, there did not seemto be
an enphasis in establishing a renedial program for Respondent
when he arrived at Stillwell, based upon his needs. The only
person who seened to be working with Respondent fromthe outset
was Ms. Curry, whose first neeting with Respondent was
Septenber 14 and again Septenber 26, 2001. She net with
Respondent nonthly thereafter until May. M. Curry's work with

Respondent was principally with instructional nethodology in the



USI program which was not specifically related to his
deficiencies. Petitioner attended sone in-service classes on
ACP presented by Ms. Rahn, and Ms. Arroyo visited his class
periodically as his departnent chair. Neither Rahn or Arroyo
presented any specific instruction to Respondent designed to
address specific deficiencies identified in his teaching. The
same was true for M. Perry's observations of Respondent.

25. The cl assroom observati ons of Respondent by Rahn,
Arroyo, and Perry nmay have been accurate; however, they did not
present any specific recommendations for inproving Respondent's
t eachi ng net hod.

26. The |l anguage of the Act indicates that an
unsati sfactory teacher will be afforded the opportunity of
specific in-service training to correct the alleged
deficiencies. There does not appear to be a concrete assessnent
of Respondent's shortcom ngs or concrete recomendati ons about
how to correct them nmade at a time when Respondent coul d have
reasonably acted to inprove his teaching nethods. See the
exanple of M. Perry's criticisnms of the organization and
arrangenent of Respondent's classroom which cane after
Respondent's eval uati on and where M. Perry did not volunteer to
hel p rearrange the room

27. Ms. Rahn was not asked to assi st Respondent unti

Cctober, did not contact himuntil Novenber 28, and did not
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visit himuntil January 2002. The 2002 eval uation was in
February. This can hardly be ternmed tinely and affording
Respondent a neani ngful opportunity to correct his deficiencies.
Even without specific, tinmely correction, Respondent was able to
i nprove conpetenci es nunbered five and six that were

unsati sfactory on his 2000- 2001 eval uati on.

28. As nentioned at the outset, Respondent's assignnent of
i nclusion classes w thout previous experience was unfair, as was
putting himin a school which was using a new and different
t eachi ng net hodol ogy i n whi ch Respondent had no prior experience
and was not provided supplenental instruction prior to the
commencenent of cl asses.

29. The Board recogni zes sone of its shortcom ngs but
argues that it generally was fair and substantially conplied
with the terns of the Act. To the contrary, the Board's actions
stacked the deck agai nst Respondent by assigning himinclusion
classes and putting himin a school using ACP, then giving him
too little in-service training, too late to positively inpact
hi s eval uati on.

30. As to this specific case, based on the facts above,

t he Board shoul d provide Respondent with an additional year of

in-service training conplying with the requirenents of the Act.
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RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMVENDED:

That the Board provi de Respondent another year in which
timely and appropriate in-service training is provided to
correct his deficiencies in teaching.

DONE AND ENTERED this 29th day of January, 2003, in

Tal | ahassee, Leon County, Florida.

STEPHEN F. DEAN

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Division of Adm nistrative Hearings
this 29th day of January, 2003.

COPI ES FURNI SHED

David A Hertz, Esquire
Duval Teachers United

1601 Atl antic Boul evard
Jacksonville, Florida 32207

M chael B. Wedner, Esquire

Cty of Jacksonville

117 West Duval Street, Suite 480
Jacksonville, Florida 32202
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John C. Fryer, Jr., Superintendent
Duval County School Board

1701 Prudential Drive
Jacksonville, Florida 32207-8182

Honorabl e Charlie Cri st
Conmi ssi oner of Education

Depart nent of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the final order in this case.
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